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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
APPELLATE SIDE CIVIL JURISDICTION

WRIT PETITION NO.7599 OF 2008

b
Shri Ramdas Bhikaji Darade,
Aged 52 years,
President, Y eolaMunicipal Council,
Yeola, Dist. Nasik. itjoner
VS.
1. TheHon'ble Minister of State,
Ministry of Urban Devel opment,
Mantralaya, Mumbai. c
2. Deepak Chandrakant Patodkar,
R/o. Jagruti MitraVihar Colony,
Vinchur Road, Yeola, Dist.Nasik.
&
3. The Collector,
Dist. Nasik. d
4. State of Maharashtra Respondents
Mr.P.K.Dhakephalkar, Sr,Advocate with Mr.Ajay S. Patil
for the petitioner.
Mr.S.N.Patil, AGP fo ents 1, 3 and 4. €
Mr.S.C.Naidu'wi ar/Tal ekar for respondent no.2.
CORAM : ANOOPV.MOHTA,J.
DATED : 4th April, 2009 f
@) JUDGMENT:
Heard finaly by consent and in pursuance to an
Order dated 15.12.2008 passed by the Hon'ble Supreme
Court in Special Leave to Appeal (Civil) N0.29235/2008,
between the parties.
2. The petitioner being a member/Councillor of Yeola h

Municipal Council, has challenged the impugned Order
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passed by Respondent no.1 dated 10.10.2008 in
under Section 55-(A) & (B) of the Maharashtra icipal
Councils), (Nagar Panchayats) and Industrial nships
b
Act, 1965 (for short, "the Act"). The operative part
of the Order reads as under:
"1 As it is becoming cl Shri Ramdas
Darade, President, Yewle Municipal Council,
District Nasik carried out unauthorised ©
construction without ion before he got
elected and same was ved at his own even
after he got hipmsel elected as the President
and that it has emoved by the Municipal
Council, I have ¢, co the conclusion that said
act of is not matching to the
post of am removing Shri Darade ¢
from the President as per provisions
of Section the Maharashtra Municipal
Councils, Municipalities
Act 1965 from the date of th
As per provisions of Section 55(B) of the
Municipal Councils, Municipalities
dustrial Township Act, 1965, Shri Ramdas ©
President, Yewle Municipal Council,
asik is being considered to be not
ualified to contest the election
heperiod of 6 years from the date of this
f
Based upon  the due lease  agreement & permissions
anted by the Council some time in the year 1981 itself
and later on extended in the year 1983, the petitioner
had erected initially temporary structure and later on g
constructed the premises which he was using as hotel
based upon various requisite licence and permissions.
Admittedly, on 16.12.2007 the said premises/structure
was demolished. h
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4, The petitioner got elected as a Councillor of la
Municipal Council (for short, "the Council™) in e year
2006. He was €elected/appointed as a President of the
b
Council. Hewasworking as President till the date of
impugned order since 2006.
5. Respondent no.2 had filed PIL No.46 of 2007 in the .
High Court, Bombay thereby, r for demolition of all
the above alleged unauthorised nstructions made on the
land bearing CTS < No. @ the  Council. It was
also prayed that the petitioner be disqu % d
being President of the Council.
6. By an Order dated 12.03.2008 this Court has disposed
of the i in which the present petitioner was dso €
respondent no.3. extract of the Order is
as
1. Grievance of the petitioner was two fold f
in the petition. One that certain construction
had been made unauthorisedly and it should be
demolished. This relief was granted by this
Court and we ae told a the bar that the
constructions made unauthorisedly have already
been demolished and removed. The second
contention was that one of the construction was
made by the Respondent No.3 who is the Y
President of the Respondent No.1 Council.
Therefore, he has incurred disqualification to
be the President and therefore he should be
removed as a President. This is an admitted
fact that the respondent No.3 President had
made constructions unauthorisedly and those
constructions have already been demolished and h
removed. It is not disputed. The only dispute
is whether respondent No.3 could be removed
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because admittedly the constructions he
made unauthorisedly were made by him before he
was elected as a President.
2. We feel that this matter can sidered
by the Government in terms of p
the Maharashtra Municipal Nagar
Panchayats and Industrial 1965.
Without going into the rival of the
parties, we dispose of directing
the Government to consider fact
that the Respondent No.3, of the
Respondent No.1 Council constructed a
building without obtaining permission c
unauthorisedly, which already been
demolished and espondent No.3 has
incurred any on that count or
not and if appropriate orders after
hearing the accordance with the
mandate of of The Maharashtra
Municipal Panchayats and d
Industrial Townships 1965. The Government
shall take decision w
today.
3. Writ petition stands disposed of
accordingly."
e
7. the construction was demolished on
16.] before the order of High Court, yet the
concern respondents, issued show cause notice dated
rd June, 2008 by invoking Section 55A & B/(7)(A) read f
wi Section 44(1)(a) of the Act, thereby aleging that
the petitioner had carried out unauthorised construction
without obtaining the permission and even after elected
as a President of the Council not demolished the Y
unauthorised construction voluntarily and as this
amounts to a disgraceful act/misconduct and, therefore,
disqualified to be the President of the Council, as
h

contemplated under the Act.
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N

8. The petitioner, replied to the show cause notice and

resisted on al counts.

b
9. The extract of report of Collector, Nasik, in this
regard is recorded as under:
"2.2. Unauthorised construction of the ©
President is prior to period when he got
elected as the Presi He had not removed
unauthorised construction his own even
after getting as the President.
Municipal initiated the action in
connection unauthorised construction
which him when order was (
passed Court. When working on
the President of the Yewle
Municipal act on the part of Shri
Darad his own unauthorised
construction in existence is against the
repotation to the post of the President as per
is of Section 55(A) of the Maharashtra
Councils, Municipalities and €
Township Act, 1955. For the
entioned hereinabove, he can be
as Member of the Municipal
u/s 44 (D(e) of the Maharashtra
icipal Council, Municipalities and
Jridustrial Township Act, 1965."
f
10. After hearing both the parties, respondent no.1 has
passed the impugned order dated 10.11.2008. Therefore,
the writ petition.
g
11. Therelevant provisions of the Act are as under:
"2(7) "Councillor" means a person duly elected
as a member of the council,[the directly
elected President] and includes the nominated h

Councillor, who shall not have the right, --
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(i) tovote at any meeting of the Council and
Committees of the Council; and

(i) to get elected as a President the
Council or a chairperson of any of the
Committees of the Council.

2(34). "Premises" [ messuages,
buildings and lands of any ure her open
or enclosed, whether built on or not and

whether public or private.

2(36). "President" and "Vice-President" means
the President and Vice-President of the
Council.
15. becoming Councillor:
Q Every is not less than
twenty-one years on the last date fixed
for making for every genera
election or and whose name is
included of voters maintained
under who is not disqualified
for being a Councillor under this Act
or any oth law for the time being in force,
shall be qualified, and every person who is
twenty-one years of age as abovesaid
hose name is not included in the list or
S0 disqualified for being a Councillor,
ied, to be elected as a
ection
Subject to the provisions of sub-section
list of voters maintained under
11 shall be conclusive evidence for
purpose of determining under this section
a person is qualified or is not
qualified to be elected, asthe case may be,
at any election.
16. Disqudlifications for becoming
Councillor.- (1) No person shall be qualified
to become a Councillor whether by election, or
nomination, who, --
(a-1) has been so disgqualified by or under any
law,-
(ba) has been found guilty of misconduct in
the discharge of his duties, or being guilty
of of any disgraceful conduct while holding
the office of the President or Vice-President
of the Council unless the period of
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disqualification provided under Section 55B
has lapsed.
(1A). A person who a any time duri the
term of his office is disquali under
section 55B or the Maharashtra Local thority |
Members Disqualification Act, 1986, (M of
1987), for being a Councillor shall cease to
hold office as such Councillor.
3***
At present, there is no specific disqualification c
to be a councillor iden of the Council, one

constructed or constructs any structu

&

unauthorisedly. \
d

13. Section 17 of the Act provides for the rules
regulating elections. Section 19 provides for
declaration results of elections. Section 21 o
contemplates " utes in respect of election,
Councillors'. Section 40 deals with
Council". Section 41 provides for "Term of
Councillors'. Section 42 empowersto remove f
Councillor from office.
14. The relevant Section 44  deds with aspect of
disqualification of Councillor during his term of Y
office. The relevant portion of this sections is as
under:
"44. Disqualification of Councillor during his h

term of office.- @ A Councillor shall be
disqualified to hold office as such, if at any
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time during his term of office, he &
@ ...
(b) ...
[(e) has constructed or construct b imself,
his spouse or his dependent, any leg or
unauthorised structure violating provisions
of this Act, or the Mah al and
Town Planning Act, 1966 or rules or
bye-laws framed under the sai or has
directly or indirectly been for, or
helped in his capacity as such Councillor in,
carrying out such illega or unauthorised ©
construction or has V written communication or
physicaly obstructed or tr to obstruct, any
Competent Authority discharging its
official duty in demolishing any ill
unauthorised structure:] &
and he shall kﬁt disabled subject to the d
provisions of tion ©)] from continuing
to be a Councillor an ce become
vacant."
15. Section 45 of the Act deds with the special
provisions egarding disqualification of the Councillor €
including % President and Vice President for failure
axes due to the Council. Section 51 of the  Act
the election of President. Section 52 of the
f
provides for term of office of President. Section
of the Act providesfor procedure for removal of
President by Councillors.
g
16. Section 55A of the Act provides for procedure for
removal of President and Vide President by the
Councillors. This is without prejudice to the
provisions of Section 55-1A and 55. Section 55-A is h

reproduced as under:
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Vice-President by Government.-
prejudice to the provisions
[55-1A] and 55, a resident or a
may be removed from office by
Government for misconduct in the
his duties, or for neglect incapacity
to perform, his duties or guilty of
any disgraceful conduct, and President or
Vice-President S0 removed not be
eigible for re-election appointment as
President or Vice-President as case may
be, during the remainder of the term of office
of the Councillors:
Provided that, President or
Vice-President shall from office,
unless he has been given & r
opportunity to furnish an expl
17. Section vides for functions of President
which includes cise, supervision and control over
the acts and the proceedings of the Chief Officer of the
Council matters of executing administration and in

matters concernin ts and record of the

Co
The relevant Articles of the Constitution of India
e Articles 243(Q), 243(W) and 12th Schedule which deal
with the Constitution of Municipalities and their powers
and authority. This aso provides the State Legidlature
to take steps to strengthen and ensure that Municipal
Corporations, Municipal Councils and Nagar Panchayats

work efficiently, fulfill theaim and object and for

having strong local self-Government.
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19. On the above  foundation, after considering %
developing unauthorised constructions and to control the
same and further to ensure that persons invQlv in
unauthorised constructions are not elected t local "
bodies, amended the Act by Maharashtra 002 which
includes Section 44(1)(e) of the Act, as already
reproduced above. The similar provisions have been made .
in other Municipal laws.
20. Admittedly, unauthorised premises of
the petitioner were since 1980. The (
petitioner was do hot business in the premises by
obtaining proper an due licences from the concerned
Authorities & by paying regular rent and appropriate
licence f charged by the Resolution of the €
Council. e dispute about the construction was
pen ong with such other 53 unauthorised
s, but there was no serious objection about
isténce of the construction till 2007. :
21. The petitioner aong with others, being resident
and digible, contested the election of the Councillor
some time in the year  2006. At the time of filing of
his nomination form or at any such other time, there was
no objection of this nature raised against the
petitioner. His nomination form/paper was accepted. h
There was no objection or election Petition filed

10
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against the petitioner even after the declaration of
result as a Councillor. There is iction
provided under Section 16 of the Act to such
person for becoming the Councillor. The was .
qualified [eligible to become a Cou r provided
under Section 15 of the Act. Therefore, at the
threshold and on the date of nomination form and/or at .
the time of election of ncillor, there was no
such objection and/or any disquaification as
contemplated under the ¢ Act debarring the petitioner from
getting elected as a Councillor and ther % ) d
President of the Council.
22. The circumstances were never changed except the
order of High Court as referred above in the year e
44 of the Act contemplates the
of Councillor. If, during his term of
constructed"” or "constructs by himself, his
se or his dependent, any illega or unauthorised :
ructure violating the provisions of this Act or the
Maharashtra Regional and Town Planning Act, 1966 or the
rules or bye-laws framed under the said Act or has g
directly or indirectly been responsible for, or helped
in his capacity as such Councillor in, carrying out such
illega or unauthorised construction or has by written
communication or physicaly obstructed or tried to h
obstruct, any Competent Authority from discharging its

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0308/2009

12
Replica Source : www.bombayhighcourt.nic.in

a

officia duty in demolishing any illega or un, t%

structure, such Councillor shall be disabled su to
the provisions of sub-section 3 from continui be
a Councillor and his office shall become vacant. All "
these ingredients are absent in the present case. @
23. The submissions in support of the impugned order .
are that; "the petition constructed or construct
by himself the unatthorised structure in
guestion"; the of the order passed
by the Division et red above, not demolished
the said premises he was party to the
PIL, are not maintain the order.
Admittedly, petitioner has not constructed
unauthorised structur ime during histenure as e
the Councillor t of the Council.
The strong reliance is placed on the  judgment of
in Francis Britto VS, Municipa Corporation of :
r.Mumbai, 2006(6) BCR 92, in support of his contention
that the phrase "has constructed” is sufficient to
include or disqualify the person like the petitioner who g
had erected unauthorised structure in the past even
though he was not a Councillor. This judgement is based
upon Section 16(1) (1D) of the Mumbai Municipal
Corporation Act, 1888 (for short, "MMC Act"). Though, h
the phrase "has constructed"” has been incorporated in
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the said Act and dso under the Act in guestion %

inserting identical provisions through Maharshtra ct of
2002 as referred above, yet, this isolated ovision
b
just cannot be read to accept the contention @ I as,
the order as passed in the present c on 16 of
the MMC Act itself disqualifies for being elected and
for being a councillor if such person or his relatives,
"has constructed"” or structs any unauthorised
structure.". Such are provisions under the Act.
The Scheme of Section’, of MMC Act and Sections
15/16 of the Act % ' ith regard to the issue
of disqudification on the grou autharised
construction as referred above.
25. is settled that the elections are governed by e
the prescribed Rules and Regulations and,
al the election process and the
The Apex Court in People's Union for
il Liberties & anr. v. Union of India and anr.,
) 3 SCC 200, has reiterated as under:
"The right to elect, to be elected and to
dispute an election are neither fundamental
rights nor common law rights but are simply g
statutory rights and therefore are subject to
statutory limitations. Similarly, an election
petition is not an action at common law, nor
in equity butisastatutory proceeding to
which only statutory rules apply. ....."
We are concerned with the election and the election
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rules as prescribed under the Act. Therefore, e
judgment (Edwin supra) is distinguishable on facts an
as it is based upon the different Act. As recol in
the present case, there is no such y available .
or provided under the Act  that n cannot
contest the election. Having once permi to contest
the election and he got elected, now on the same ground .
to disqualify such person, [ view, is  wrong. The
structure in question constructed ng back and was in
existence for more than «» 25 At the relevant time,
it was with  due % sanction  of the loca (¢
Authorities. Authority never directed to
remove the constructi It is only after the order
passed by the Division Bench, as referred above, the
issue re-agitated against the dected ©
Councillor/Pr Therefore, in the facts and
Circy % of the case itself, this judgement is not
assistance to respondent no.2.-original
laihant no.2 and also to respondent no.1. :
26. A Division Bench  of this  Court in Keshav Shankar
Ekbote V. State of Maharashtra & ors, 2006(3) g
Bom.C.R.404, has considered the issue of
disqualification based upon Sections 44(3) and 55-A of
the Act and refused to entertain such plea as in that
case, the land was alotted prior to date of election as h
a President and further by observing that the case was
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not made out for disqualification even under section &

16(1)(i) of the Act.

27. In Umesh Dattatray Naik V. The Hor er of "
State Ministry of Urban Development @ 2008(3)
Mh.L.J 747, considering the ect of illega
construction, based upon the same provisions, this Court .
again refused to entertain submissions by holding
that the so-called notice f demonstrate that the
construction do not pertain to the petitioner’s tel
as a President. X d
28. Section 55-A the  Act is invoked in the present
read with n 44 as referred above. The petitioner,
when show notice was issued, holding the charge of €
the the Council. Section 44, as referred
abov asically deals with the removal of the
Therefore, the provisions of Section 44, as
for disqualification of the President and the :

action as initiated is void and impermissible as
observed by this Court in Mrs.Sunita Vilasrao Salukhe V.
State of Maharashtra, 2005(4) ALL MR 970. This Court g
has observed that Section 44(1) does not provide for
removal of the President by relying on Dhananjaya Reddy
v. State of Karnataka, 2001 AIR SCR 1217, by observing
as under: h
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"The rule adopted in Taylor VS. Taylor 5)

1 Ch.D. 426 is well recognised and is oun

on sound principle. Its result is that if a

statute has conferred a power to do an and

has laid down the method in which power

has to be exercised, it necessarily rohibits h

the doing of the act in any other er than

that which has been prescribed. principle

behind the rule is that if S not so,

the statutory provision might as well not have

been enacted".

Thisrule appliesto the present case a so. c
29. The o] placed on Ramesh
Gangadhar Maharashtra, 2006(1) ALL
MR 714, judgement, wherein considering ¢
Section 55-A 16(1)(0), the words
"misconduct” and "disgraceful conduct" have been
elaborated d discussed. The submission that the o
act/inaction on the part of the petitioner/President
fall @ the meaning of "misconduct” and
"disgr. conduct" as inspite of holding the post of
e President, he did not demolish the construction  f
voluntarily and, therefore, this itself is sufficient to
retain the impugned order. As noted, facts and
circumstances of this casearetotaly distinct and
distinguishable. g
30. There is no much agitation about the  meaning and
explanation given to the words "misconduct” and/or
h

"disgraceful conduct" in following words in Ramesh
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Gangadhar Korde (Supra) :
B On consideration
of the Act and on a reading of
have no hesitation to hold that
of Section 16 can be read into
meaning thereby that if the
of the disqualifications as
Section 16 in the course of [ ( his
President he is liable for oval under Section
55-A. The expression miscond not been
defined under the Act nor the expression
disgraceful conduct. We may now consider the ©
expression “misconduct’ defined in
Dictionaries and Law ic as the expressions
have not been defined nd th Act. In the New
I nternational ' Comprehensive
Dictionary, Encyclopedic Edition “misconduct’ is
defined as improperly, to mismanage,
improper conduct avious. In the New (
Oxford Ameri Dictionary, “misconduct’ is
declined unacceptable or improper
behaviour. the Law Lexicon, P. Ramanatha
Aiyar, the ter misconduct is described to imply
a wrongful intention and not a mere error of
judgment. In Black’s Law Dictionary, Eighth
Edition, official misconduct means a public
icer’ corrupt violation of assigned duties ©
alfeasance, misfeasance, or non-feasance.
far as the expression ‘disgraceful’ is
the New Oxford Americal Dictionary
to mean shockingly unacceptable. In
New I nternational Webster's Comprehensive
‘disgraceful’ is set out as
characterized by or causing disgrace, shameful. f
In P. Ramanatha Aiyar's Law Lexicon
‘disgraceful conduct’ is descried as shameful
behaviour. It further sets out that it need not
be circumscribed to something done in the course
of One's duty as member or office bearer. The
term means any allegation which, because it is
done by an elected member or office bearer is
sufficiently apprehensible to be classified as Y
disgraceful. It is in that context that we may
consider the order passed against the petitioner
and whether the material justified the passing
of the order."
31. In the present facts and circumstances, in my view, h
the aleged inaction on the part of the petitioner

17
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cannot be said to be misconduct or disgraceful t.
The Division Bench has permitted to take priate
action in accordance with law. There was specific
direction given against the petitioner to the .
construction forthwith as it was not ol of
the petitioner. The direction against the
respondent-Council aso. Admittedly, there were more .
than 50 such structures d consideration. All those
constructions, were in existence since long. The
petitioner’s premises were @ ished before the order
of High CourtinthePIL, even beforet -- d
notice.
32. The ivision Bench in Keshav (supra) has considered
the case 0 G. Korde (supra), as that was a case ©
where h esident of the Council had opened a joint
acco it a partner of firm who was allotted a

construction on behalf of the Municipal
f
ncil.

33. Another Division Bench judgment in Sureshkumar K.
Jethlia VS, State of Maharashtra, 2001(1) Mh.L.J 901, g
though based upon Section 55A of the  Act is aso of no
assistance to the respondents. In that case the action
was initiated as there were consistent defaults during
the tenure of the office as a President. The facts in h
the present case are quite dissimilar. That was not a

15-03-2018

Shailesh Naidu (www.manupatra.com)



19
MANU/MH/0308/2009 Replica Source : www.bombayhighcourt.nic.in

a

case of prior unauthorised construction or an effect %

such unauthorised construction during the tenure of

Councillor/President.

b
34. The reliance is also placed ol r.R ra S
Saboo V. State of Maharasthra, AL MR 118,
though Section 55-A of the Act is referred, as on facts .
itself Situation was case, the
charge was that the disposed of
land reserved for development of Nagar Panchay
did not deposit the development charges. d
35. In Malvankar vs.Chief Officer,
2004 Mh.L.J.(2) page 1013,
wife carried out construction of a shed ©
ring tenure of his office. Therefore,
squalification is maintained. The
present case is different.
f
In this  background, I am declined to accept the
submission that as a President, the petitioner ought to
have demolished unauthorised construction even without g
awaiting any order of his own after becoming Councillor
and/or President of the Council. It was not the case of
an individua’s unauthorised construction. The matter
was pending in the Court. Based upon the mass h
permissions and licences as granted and more than 50
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such constructions were made which recently declared %
confirmed by the Division Bench to be un rised.
Notably, the petitioner’'s construction was olished

admittedly in December, 2007; even prior to the show .

cause notice and the order of the High Court.

37. It is also necessary to consider that an elected .
President and/or a Councillor any local body just
cannot be thrown away the disqualification falls
clearly within the & the respective election

enactments. Any rem N‘r such an office is a d
serious matter. curtails the statutory term of the
holder of the offi It aso affects one of the
statutory right not only of the candidate, but aso of

the Constitu or the voters which he represents. e

aeof Punjab & ors,

f
The petitioner admittedly has not constructed or
ected any illega construction, during his tenure of
office as Councillor or the President of the Council.

The unauthorised structure was admittedly demolished g
prior to the so-called notice, during the tenure of his
office as Councillor/President. The non-removal or
demoalition of unauthorised 25 years old structure by the

President, in the facts and circumstances, cannot be h
said to be "misconduct” or "disgraceful conduct" as
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contemplated under the Act specially when the same was &
not in existence when the show cause notice was issued.

b
39. Resultantly, the show cause notice impugned
order dated 10.11.2008 and con i ers arising
out of the same passed by respondent 0.1 quashed and
set aside. Thewrit petitionisallowed in terms of .
prayer (8). There shall be no order asto costs.

40. The learned < coun respondent no.2 submitted
to stay the % ion of this judgment.
Considering the given, | see there is no
reason to grant any stay. The prayer i cordingly
rejected.
e
[ANOOP V. MOHTA,J]
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